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Pabora mocBsmeHa akTyadbHOMY IIPAaBOBOMY HHCTHTYTY 3aIlUTHI
YEeCTH, TOCTOMHCTBA U NIeNOBON pemyTtaruu. COMOCTaBICHHE 3aKOHO-
JIATEeTILCTBA B OOJIACTH PETYIUPOBAHUS 3AIIUTHI YECTH, JOCTOUHCTBA U
JITIOBOM peryTalliy JeNaeT BO3MOXHBIM OOHapy»eHHE IpeuMy-
IIECTB M HEIOCTATKOB POCCUHCKOM 3aKOHOAATENILHOW 0a3bl B TaHHOMH
cdepe. 13 aroro ciexyer, 4To TaHHOE HCCIIEIOBaHHE SBISIETCS aKTy-
IBHBIM M 00J1ajaeT OONbIIONH NMPaKTHYECKOW 3HAYMMOCTBIO. Llemnbro
paboTHI SIBISETCS BBISBIEHUE JOCTOMHCTB M HEIOCTaTKOB OTEYECT-
BEHHOU CHCTEMBI 3aKOHOJIATEILCTBA B OOJIACTH 3aIUTHI YE€CTH, TOC-
TOWHCTBA U JETOBOH pEeIyTaIlii Ha OCHOBE CPaBHUTEIFHOTO aHAIN3A
3aKOHOJIATENBCTBA B Chepe 3alIuThl HeMaTepHalbHbIX Oyar Poccun n
CTpaH aHTJIO0-CAaKCOHCKOW TpaBOBOM cucTeMbl. OCHOBHBIM OOIIeHA-
YY9HBIM METOJIOM, HWCIOJB30BAaHHBIM B JaHHOH pabote, sBIsAEeTCA
CpaBHHTeJ’[LHLIﬁ aHaJIn3. Pe3yHLTaTbI HCCJIICAOBAHUA IIOKa3aJii, 4YTO
B Poccuu Oosee KOHKPETHO pellIeH BOMPOC O KOMIIEHCAIIMH MOpaJlb-
HOTO Bp€aa. B oreuecTBeHHOM npaB€, B OTJIUYUC OT aHIJIO-
CaKCOHCKOTO, MCKOBasl TaBHOCTh HE pacHpocTpaHsercs Ha TpeboBa-
HUS O 3all[UTE JIMYHBIX HEUMYILIECTBEHHBIX MPaB U APYTHX HEMaTepu-
AIBHBIX OJIar, 4To SBJISIETCSI HECOMHEHHBIM IpeuMyiiecTBoM. Kpome
TOTrO, B Hamlel cTpaHe OoJiee TIIATEIHHO NMPOpabOoTaH BOMPOC JOKa-
3bIBaHUS B Cy/Ie BAHOBHOCTH WJIM HEBUHOBHOCTH OTBETYMKA. TakuM
00pa3oM, B pe3yibTaTe CpaBHEHHS OTEYECTBEHHOTO IIpaBa C AHIVIO-CAKCOHCKUM OBUIM BBISBIECHBI OCHOBHBIC
JIOCTOWHCTBA W HEIOCTATKH OTEUECTBECHHOM CHCTEMBI 3aKOHOJATEIHCTBA B OOJIACTH 3aIlIUTHI YECTH, JOCTONHCTBA
U JeJI0OBOM pemyTaluu.

KiroueBkle cjoBa:

3ammTa, 4ecTh, JJOCTOMHCTBO, JIEJIOBas PEIyTalys, TPaXIaHCKOE IMPaBO, HeMaTepualbHBIC OJara,
Poccusa, Aarmms, CIITA.

B ycnoBusix mpopoinkaromieiicss TpancopMmanuu TpaskAaHCKO-IPaBOBOM cuctembl Poccumn
npoOiemMa cozganus 3¢GEeKTUBHOTO MHCTUTYTA 3AIIUTHI YECTH, JOCTOMHCTBA U AEJIOBOM pemyTauuu
HYX/IaeTcsl B 0000 BHUMATEIIbHOM IIOAXOJIE CO CTOPOHBI CyIeOHOM BIaCTH B CHIIy CBOEH COLIMAIbHOM
3HaunMocTH. CpaBHHUTENLHBINA aHaIM3 JIEHCTBYIOIIETO 3aKOHOJATEIbCTBA B OOJIACTH PETYIMPOBAHUS
3alIUTHl YECTH, TOCTOMHCTBA U JEJIOBOM permyTaluy MO3BOJISIET OOHAPYKUTh TOCTOMHCTBA U HENOC-
TaTKH POCCUICKON 3aKOHOAATEIbHON 0a3bl B JaHHON 00JacTH, 4TO mpenonpenenseTr O0IbIIyio Ipak-
TUYECKYIO0 3HAYMMOCTh HAYYHBIX UCCIIEZIOBAaHUH B 3TOH 00IaCTH.

[IpaBo Ha 3amMTy CBOEH UecTH U JOOPOro UMeHH 3akperieHo B crathe 23 Koncrutyuuun PO.
Cratbs 29 KoHcTUTyLIMH rapaHTUpPyeT KaXXI0My CBOOOIY MBICJIU U CJIOBA, a TAKXKe CBOOOy MaccoBOM
uadopmaiu [1]. OMHOBpEMEHHO ¢ 3THM, coryiacHo ctaths 10 MexayHnapoaHoit KoHBeHIMH 0 3aru-
TE TpaB YeJOBEKa U OCHOBHBIX cB0OO/, paTuduimpoBanHoi PO, kaxplil 4elnoBeK UMeeT MpaBo CBO-
00IHO BHIpaKaTh CBOE MHEHHE, TIPH 3TOM CBOOOJHOE BBIPAXKEHUE HOJDKHO OBITH COMPSDKEHO C Ompe-
JEJICHHBIMU YCIOBHSIMHU, (POPMaIBHOCTSIMH, CAHKLUSAMH U OIPaHUYCHUSIMH B IIEJISIX 3aILUTHI peryTa-
IIUU ¥ TIpaB JAPYTHUX JHII, T. €. IPaBO BBIpaKaTh CBOE MHEHHE KOPPECHOHANPYET 00A3aHHOCTh HE Ha-
pyLIaTh 4eCTh M JOCTOMHCTBO Apyrux jul [2]. Takum oOpa3om, HOpMBI MEKAYHAPOJHBIX KOHBEHIIHIHA,
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KOHCTUTYIIMOHHBIE HOPMBI, a TakxKe cTaThs 152 ['paxknanckoro kojekca P® rapantupyioT nmpaBo Ka-
JKIOTO Ha CyleOHYIO 3alIUTy YeCTH, JOCTOMHCTBA U JISNIOBOW PEIyTallMy MIPU PACIIPOCTPaHEHUH I10-
poyalmx CBeJAeHUH.

Lenpto paGoOThl SABJISETCA BBIIBICHHE JOCTOMHCTB M HEAOCTATKOB OTEUECTBEHHON CHCTEMBI
3aKOHO/IaTENIbCTBA B O0JIACTH 3alIUTHI Y€CTH, JOCTOMHCTBA U JCIOBOW pPEIyTallii Ha OCHOBE CPaBHU-
TEHHOTO aHaJIN3a 3aKOHOATENLCTBA B chepe 3alluThl HeMaTepruaabHbIX Onar Poccnu u cTpaH aHrio-
CaKCOHCKOM MPaBOBOU CUCTEMBI.

st mocTHKeHHst TOCTaBIEHHOM Lesin B paboTe mpeanoaraeTcs peleHue CeAyIomuX 3a1ayq:
1. u3yueHWe AEWCTBYIOIIETO 3aKOHOAATENhCTBA B Cdepe 3allUThl YECTH, ITOCTOMHCTBA M CIOBOU
penyTauuu B Poccuu 1 B cTpaHax aHIJI0-CaKCOHCKOW MPaBOBOM CUCTEMBI;

HCCIeI0BaHNE MEXaHU3Ma pealli3aliy JUIHBIX HEMMYIIIECTBEHHBIX MPaB TPaXkiaH;

oTmpezeNeHre 0COOCHHOCTEH 3alliThl YeCTH, JOCTOMHCTBA U JIEIOBOM pemyTaruu B Poccuu;

4. cpaBHUTENBHBIH aHAIN3 AaHIJIO-CAKCOHCKOTO W OTEYECTBEHHOTO TpaBa B cdepe 3alIuThl
HeMaTepHaJIbHBIX OJar.

OOBEKTOM HCCIIeIOBAaHHS SBISETCS MEXaHHU3M PETYJIHPOBAHHS TPaKIAHCKHM 3aKOHOAATEINb-
CTBOM OOIIIECTBEHHBIX OTHOIIEHHWA B 00JACTH 3aIIUTHI YECTH, JOCTOMHCTBA TPa)K/IaH, a TaKXKe JeNo-
BOH peIyTaIuy Tpakaad U IOPUINICCKIX JTHUIL.

OCHOBHBIM OOLICHAYYHBIM METOOM, UCTIONB30BAaHHBIM B AaHHOW paboTe, SBISETCS CpaBHU-
TENBHBIN aHaN3, YTO TO3BOJISET BBIABUTH CXOJICTBA U Pa3IM4Ms B 00IaCTH 3alIUTHl HEMATEPHATBHBIX
oar mexxny Poccreii 1 cTpaHaMu aHTIIO-CaKCOHCKOM TTPaBOBOM CHCTEMEBI M CITOCO0AaX peryINpPOBaHMS
NPaBOBOH 3alIUTHI JAHHBIX OJIar.

Bri6op B KkadecTBe mpeaMeTa WCCIENOBaHUS 3aKoHoIaTenbcTBa Poccuiickoit Denepanuu u
3aKOHO/IaTENIbCTBA CTPAH AHTJIO-CAKCOHCKOM MPaBOBOW CHCTEMBI OO0YCIIOBIIEH, BO-TIEPBBIX, BHICOKUM
YPOBHEM Pa3BUTHS B HUX CHCTEMBI HOPMATHUBHO-TIPABOBEIX aKTOB B c(hepe 3aIuThl HeMaTeprUaTbHBIX
Onar u pa3HOOOpa3ueM MPaKTHKH €€ MPUMEHEHUS; BO-BTOPBIX, OTNPEIEICHHBIM CXOJICTBOM B MOIX0JIE
K PEUICHHUIO KIFOYEBBIX MPOOJIEM MPaBOBOHM 3allUTHl YECTH AOCTOWHCTBA W JIETIOBOM peryTaluu; B-
TPETbUX, CBOeoOpazneM (yHKIIMOHUPOBAHHS CHCTEMBI IPABOBOM 3alIUTHl Y€CTH, JTOCTOMHCTBA U Jie-
JIOBOW peryTalyy B KaXKJOW M3 MPABOBBIX CHCTEM, CBSI3aHHBIM C OCOOCHHOCTSIMH HAIIHOHAJIHLHOTO
MpaBa, TPAAUIUAMH U T. 1. He0OX0QMMOCTh aHallM3a pa3IHYHBIX MTOJXO0JI0B K PEIICHUIO MPOOJIeM 3a-
LIUTHI YE€CTH, TOCTOMHCTBA U JEJIOBOM penyTalMH ONPEAENISIETCs TAKKE CPABHUTEIBHON MOJIOAOCTHIO
MHCTUTYTA FPAKIAHCKO-TIPABOBOM 3aIUThI YECTH, JOCTOMHCTBA U JEJIOBOM penyTauuu B PO.

Hcnonp3oBaHue HAyYHOTO METO/Ia M3YUYCHHS IIPOOJIEMBI IUKTYET HEOOXOAUMOCTh YE€TKOTO U
OJTHO3HAYHOTO ompenesieHus aeduHumii. B poccuiickoMm mpaBe UCTIONB3YIOTCA clenyromue hopMmy-
JUPOBKHU TOHATHI YECTH, JOCTOMHCTBA U JACIOBON peITyTallly.

e YecTb, TOCTOMHCTBO M JIEIOBAs PEIyTalys — 3TO MPaBoO (U3WUECKOTO W IOPUANYECKOTO JIUIa Ha
COLIMAJIbHO-3HAYUMYIO OIIEHKY MOpPAJIbHBIX, JEJIOBBIX M APYTUX KAa4eCTB U CBOWCTB, OT KOTOPBIX
3aBUCHUT UX COIMAILHOE MOJOKEHUE.

e UYecTs — 3TO couualibHasl OLEHKAa JUYHOCTH. YecTh XapakTepu3yeT OTHOIICHHE oOmiecTBa K
TpaXJIaHUHY, MEPY €ro TyXOBHBIX, COIMMAIEHBIX KAUeCTB.

e JIOCTOWHCTBO — 3TO OIEHKa JIMYHOCTBHIO CBOMX JIMYHBIX, MPO(ECCHOHANBHBIX, MOPAIBbHBIX Ka4eCTB,
CBOICTB, CIIOCOOHOCTEN, OOIIECTBEHHOIO 3HAYEHUS.

e JlenoBast pemyTanysi — 5TO 0OIECTBEHHOE MHEHHE O MPOQPECCHOHAIBLHBIX KadecTBaxX TIpakJaHnHA
Wik opuandeckoro Jnuna. JlemoBas pemyTanus TpaxkaaHWHa 00O03HA4YaeT OICHKY €ro
poheCcCHOHANBHBIX Ka4ecTB, CBOWCTB (HE BCEra KOMMEPUYECKHX) KaK CIIEIHAIMCTa B TOW WA
UHO# cepe (FopHCT, TpernoaaBarTelib, Bpad u T. 1.) [3].

[ocnenoBaTenpHbBII aHATN3 MPOOIEMBI, IPEAIIONAracT TaKKe ONpeIeeHUE MOHATHS «CBEe-
HUs1, TOPOYAILIUE YECTh, JOCTOMHCTBO U JEIOBYIO PEMYTALUION.

Cormacao 1. 1 cT. 152 I'paskmanckoro koaekca Poccuiickoit @eneparinu, «TpaxIaHiH BIIPABE
TpeOoBaTh MO CyAy ONpPOBEP>KEHHUS MOPOYAIIMX €r0 YeCThb, JOCTOMHCTBO HJIM JEIOBYIO PEIMyTaIHIO
CBEJICHUH, €CITU PaCIPOCTPAHUBIIHNM TaKue CBEICHUS HE JOKAXKET, UYTO OHU COOTBETCTBYIOT JACHCTBU-
TeNbHOCTHY [4]. B 3TOM HOpME rOBOPHUTCS O CBEJCHHUAX, KOTOPBIE, BO-TICPBBIX, MOPOYAT YECTh U JIOC-
TOMHCTBO Tpa)kJlaHWHA, BO-BTOPHIX, HE COOTBETCTBYIOT JACHCTBUTENBHOCTH, B-TPETHUX, PACIIPOCTpa-
HEHBI OTBETYHKOM.

wn
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B Ilocranosnenun Ilnenyma BepxoHoro Cynma P® «O HEKOTOpHIX BOMpOcax, BO3HUKIIUX
IpU PACCMOTPEHHH CYAaMH JIeJI O 3alIUTE YECTH, JOCTOMHCTBA IPaKJaH, a TAaKXKe JeJIOBOH peryTaluu
rpakaaH M IOPUINYECKUX JHI» 0T 24 denpans 2005 . Ne 3 [5] packpbITo comepaHue KaXaoro Ie-
pedHcIeHHOTo ycioBus. Tak, moa mopoyamyMy CBEICHUSMH ITOHUMAIOTCSI CBEIEHUS, HE COOTBETCT-
BYIOILIME ACHCTBUTEILHOCTH, KOTOPBIE COAEPKAT YTBEPXKIACHUS O COBEPILCHUH (PU3MYECKUM JTUIIOM
WIN OpraHu3alMed NpaBOHAPYIIEHUS WM HapYLICHUS MOPaJIbHO-HPABCTBEHHBIX IIPUHIUIIOB (HAPHU-
Mep, CBEJIEHUSI O HEKPAaCHBOM IMOBEACHNH JINIA, O HAPYIIEHUH JINLIOM JCHCTBYIOIIETO 3aKOHOaTeb-
CTBa, O COBEPIICHUM NMPOCTYNKA U JAPyTHe CBEICHHA), YMAJSAIOIINE YeCTh, JOCTOMHCTBO U JIEJIOBYIO
peryTanuio rpaXkaaH WM IOPUIMYECKUX Jul. B kauecTBe mpumepa mopoyalux HEOOOCHOBaHHBIX
OOBHHEHUI MOXHO IIPUBECTH OOBHMHEHUS B HALMOHAIUCTUYECKUX B3IVIAAAX; B HAPYIICHUH TPAXKIAH-
CKOT0, CEMEIHOI0 3aKOHO/IaTeNbCTBA (ChIH IMBITAETCS BBKUTH U3 KBapTUPHI CBOUX INPECTApENbIX po-
auTenell); OOBMHEHHUS B HEHAJAJICKAIlleM BBIIOJHEHUH CBOMX MNPOQPECCHOHAIBHBIX O0O0S3aHHOCTEH
(ommo3man Ha paboTy, HAPYIIHI TPYAOBYIO JUCITUILIHHY ).

[Topouamue cBeieHNsI MOTYT IPU3HABATHCS JOKHBIMH, €CIIH TOCTOBEPHOCTH CBEIEHUI He Oy-
JIeT oKa3aHa. B aToM ciiydae AeHCTBYET MPUHIUI MPE3yMIIHH g00pomopsgounocti[6]. Oanako He
HOJJIe)KAT ONPOBEPKEHHUIO CBEICHMS, COOTBETCTBYIOLINE NEHCTBUTEIBLHOCTH, B KOTOPHIX BbIpa)keHa
KpPUTHKA ITOBEACHNS B OOIIECTBEHHOM MECTE, HEHA [JIEKAIIIETO BBIIOJHEHUS paOOTHI U T. 1.

C TOUKM 3peHHUsI OTEUECTBEHHOTO IIPaBa pacnpoCcTpaHeHNEe CBEACHUN — 3TO COOOIEHUE B yCT-
HOU WJIM MHOH (opMe CBeleHUH OTHOMY MJIM HECKOJBKHM JIMLAM; OIlyONMKOBaHNE AaHHBIX CBEACHUIH
CMU (neuatp, TeIEIPOrpaMMbl, BUAEONPOrPaMMbl, KHHOXPOHUKAJIBHBIE MPOIPaMMbl); U3JI0KEHHE B
3asBJICHUSAX, ITYOJUYHBIX BBICTYIUICHUSX, CIYKEOHBIX XapaKTEPUCTHKAX H T. 1.

CooOlmieHre TakuX CBEICHUH JHUIly, KOTOPOI'O OHH KacaloTCs, HE MOXKET NMPHU3HABATHCS HX
pacIpocTpaHeHHEM, €CIIH JIUIIOM, COOOIIMBIINM AaHHBIE CBEIEHHS, ObUIN MPUHSTHI JOCTATOYHBIE ME-
PBI KOHOUIEHIUATBHOCTH, C TEM YTOOBI OHU HE CTaJM U3BECTHBIMHU TPETHUM JiniiaM. HekoTopeie yue-
HBIE MPEATOoJIaraioT, YTO MOTEPIEBUINI MOXET UCHBITaTh CUJIbHbIE HPAaBCTBEHHBIE CTPafaHUs, €CIH
y3HAET, YTO XOTA OBl OZHO JIUIIO BIaAEEeT JIOKHOH nHpopMmanue o HeM. 103 ToMy MHOTHE LIMBUIHCTHI
CUHTAIOT IEJIECO00Pa3HBIM MPEIOCTaBUTh 3aMHTEPECOBAHHOMY JIMILy TPaBO MPEIBSIBICHUS IIpery-
NPEAUTENILHOTO KCKa C MPOCKOOii 3ampeTa pacipoCTpaHeHUsI JAHHBIX CBEACHUH.

B ciyuasx, ecnu HEBO3MOXKHO OINPEIETNTh PaclpoOCTPaHUTENS Hopoyanield nHpopMaluu Hin
e Takas MHpOpMauus COAEPKUTCS B aHOHMMHBIX MCTOYHHMKAX (AHOHMMHBIEC NHMChMa, 3asIBICHUS), TO
MOTEPIIEBIINH BIIpaBe 00paTUTHCS 3a 3alIUTON B Cy coryIacHO crtaThe 152 I'paxkmaHckoro koaekca PO.

Teneprs paccMOTpUM IIPABOBOM pekMM HCTLIOB IO JIENaM O 3aIUTE YECTH, JJOCTOMHCTBA U Jie-
JIOBOM peIyTalyy 10 POCCUIICKOMY 3aKOHOAATENbCTBY.

[IpaBoM Ha 3amUTy TaKMX HEMAaTEPHAIBHBIX OJar, Kak 4ecTb, JOCTOWHCTBO W JI€JIOBas PeIy-
Talms, o0JaNaoT Aeecnoco0Hble TpaxkaaHe. FOpuanyeckue JUIa UMEIOT MPaBO TOJBKO HA 3alUTY
JIeJIOBOW penyTanuu. B ToMm ciyuae, ecnu mopouvaliue CBEIAEHMs 3aTparuBarOT MHTEPECHI CTPYKTYp-
HBIX TOApa3AeiIeHUIl opraHu3auuii, TO MpaBo Ha 3alIUTy OyAyT OCYIIECTBIISITH CAMU IOPUINYECKUE
JIMIIA, B COCTaB KOTOPHIX BXOJAT JaHHBIE MOAPA3ICIICHUSI.

Taxoke caMOCTOSITEIBHO OCYLIECTBUTD 3aIUTy CBOMX IIPaB U cBOOOJ MOYKET SMaHCUITUPOBAH-
HBIU TpaskpaHuH. Eciu ske ML sBIsSeTCs HECOBEPIIEHHOJIETHUM, TO IIPAaBO HA 3aILUTY YE€CTH, JOCTO-
WHCTBA | JIEJIOBOY PEMyTaIliH BBIPAKAIOT €r0 POAUTEIH, ONEKYHHI (T. €. 3aKOHHBIE TPEJICTaBUTEINN), a
TaK)Ke MPOKYPOP WU MONEYHUTENH.

B toMm ciyuae, ecnu nmopodvaiiye cBeieHHUs ObIIIM PaclpoOCTPaHEHbl B OTHOLICHUH OpraHu3a-
IIUH, IPEKPATUBIIEH CBOIO JEATEIHHOCTH, MIIM B OTHOIICHWU ITOKOMHOTO IpaKIaHWHA, TO C HCKOBBIM
3asBJICHUEM B CYJ] MOTYT OOpaTHThHCS JIIOObIE 3aMHTEPECOBAHHBIC JIMIA (HAIlpUMEp, COaBTOPHI), Mpa-
BOIIPECMHUKH (HACJISTHUKN) U POKypop [7].

PaccmoTpeB npaBoBoOii pexxuM UCTLA, IEPEHIEM K IIpaBaM U 00S3aHHOCTSIM OTBETUHKA I10 Je-
JIaM 0 3aIIyTe HeMaTepHaJIbHBIX OJIar ¢ TOYKH 3pEHHS POCCHUIICKOTO 3aKOHO/IaTENbCTBA.

JInmo, KOTOpOe PacIpoCTPaHMIIO IOpOYAIllUe CBEACHHUS, B CYy/I€ 110 MCKY BBICTYIIA€T CO CTOPO-
HBI oTBeTuHKa. Eciiu mopouamue cBeaeHus noiryumin pacnpoctpanenue B CMU, oteTunkamu OyayT
BBICTYIIaTh PEIAKIUS JaHHOTO CPEICTBA MAacCOBOW MH(OpMAIMU U aBTOP COOTBETCTBYIOILEH CTAaThU.
Ecnu e aBTOp CTaThu HEW3BECTEH WJIM HE yKa3aH (Hampumep, peJaklMOHHAs rasera), cO CTOPOHBI
oTBeTYMKa OyzeT BricTynarh pegakius CMU, B KOTOpOM 3Ta CTaThs MOJydnIia CBOIO MyOnukamuio. B
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cllydasix, eciii penakuus cootBercTByomero CMU He obnagaer cTaTycoM FOPHUANYECKOTO JHIA, TO
CTOPOHY OTBETYMKA 3aliMeT yupeaurens ganaoro CMU.

OTBeTYMKOM IO Zey 00 ONPOBEP)KECHUU IOPOYAIINX CBEACHUI, N3TI0XKEHHBIX B CIYXEOHOH
XapaKTepucTUKe, OyJeT BHICTYIIATh JIUI0, KOTOPOE MOANHKCANO JAHHYIO XapaKTepUCTUKY, U OpraHu3a-
Usl, YUpEeKICHUE, MpeanpusiTHe, OT UMEHH KOTOpHIX Obula BbIAHA AaHHas XapakrepucTuka. Ho
3/1€Ch OISITh BO3HUKAET BONPOC: ACHCTBUTENBHO JIM PAaCIPOCTPAaHEHHBIE PA00TOAATENIEM B XapaKTEPH-
CTHKE TOpOYaIIie CBEACHHUS OTHOCATCA K (hakTaM, MMEBIINM MECTO, MM K€ paboTo/aTeNb B Xapak-
TEPUCTHUKE MPOCTO BBIPA3WJ JTMYHOE MHEHHUE (OLIEHOYHOE CykIeHue)? B Takom ciydae cyay nmpeacro-
UT pa3rpaHUYHTh JaHHBIE KaTETOPHU.

Janee paccMOTpUM CIOCOOBI 3aLIUTHI YECTH, JOCTOMHCTBA U JEIOBON pEIyTallud B OTEYECT-
BEHHOM IIpaBe.

Cyn BIpaBe HaJIOKHUTh 0053aHHOCTh HA OTBETYMKA HE PACIPOCTPAHSITH CIOPHBIE CBEACHUS 10
BBEIHECEHUS CYIeOHOTO pemeHus (HampuMmep, o0s3aTh He MyOIMKOBaThH M3AaHHE, B KOTOPOM COJEp-
JKUTCS TTOpodaIias HHGOPMAIIHS).

Ecmu B cyne6HOM mopsake OyneT IoKa3aHo, YTO PaclpOCTpaHEHHBIE OTBETYMKOM CBEACHUS
HE SIBJIAIOTCS] HOPOYALIMMU WM K€ COOTBETCTBYIOT AEHCTBUTENBLHOCTH, TO CyA 00s3aH OTKa3aTh UCT-
IIy B YAOBJETBOPEHWH HCKOBOTO 3asBJICHNs. B MpoTHBHOM citydae cyZ AOJKEH ONpEeAeNuTh, B KaKOH
(hopme TOIKHO OBITH CAENIAHO OMPOBEPIKEHHE.

B ciyuasx, korga cpeacTBO MaccoBOM MH(GOPMALMK PacpOCTPaHHUIIO NOPOYAIIHNEe, HE COOT-
BETCTBYIOIME ACHCTBUTEIBHOCTH CBEAEHHS, 3TO CPEACTBO JOJDKHO CaMOCTOSITEIbHO OIPOBEPTHYTh
JaHHbIe cBeleHus. Eciu mopouamue cBefeHus ObUIM pacpOCTpaHEHBl B Tele-, paguornepeaadyax, To
OIIpOBEpraTh CBeACHUs OyneT IUKTOp B TOH ke Mepeaaye uian nporpamme. Kpome Toro, B cooTBeTCT-
BHH CO cTaTthel 46 3akoHa «O cpeacTBax MacCoOBOW MH(POPMAIUM» caM IOTEPICBITHA MOXKET CaMoO-
CTOSITENIFHO BBICTYITHTh C OMIPOBEPIKEHUEM B dpHpe AaHHO# Tese-, paauonepenayn [8].

JloKyMeHTBI, cojepiKalllie Mmopoyaliue, He COOTBETCTBYIOUINE JeHCTBUTEIHHOCTH CBEJCHMS
(Hampumep, ciayxeOHasi XapakTepHUCTUKA), MOJJIekKAT 3aMeHe. Takke cya BIpaBe 00s3aTbh pacipo-
CTpaHHTENs (OTBETUMKA), HAPUMED, OTKA3aThCS OT MyOIMKAIIUN CTaThH, yOpaTh CTEHTa3eTy, B KOTO-
PBIX cofiepKaTcs mopoyaliye CBeIeHus, U T. 1.

Kpowme Toro, ucrer; uMeeT mpaBo NOCTaBUTh B CYJIE BONIPOC, KACAIOIIMKCSA BO3MEIIEHN YILIEp-
0a otBeTunkoM. Bosmenienrne maTepuanbHOTO yiiepoa perynupyercs cratbeir 1064 'K P®. Hampu-
Mep, €CIIH JINIIO PacIpOCTPAHUIIO TIOPOYAIie CBEACHNS, HE COOTBETCTBYIOUINE AEHCTBUTENEHOCTH, B
OTHOILIEHUH FOPUINYECKOTO JINIA, U B Pe3yJbTaTe 3TOT0 Yy IOPUINYECKOIO JIMLA COPBAJIACh CHAEIKA C
HapTHEPOM, TO BO3MELIATh MaTepUalIbHBIN yiiepO OyIeT Mo, pacpOCTPAaHUBILIEE ITH CBEICHHUS.

MopanbHbI ymiep0, TPUIHHEHHBIA HCTITy, KOMIIEHCUPYETCS COTJIACHO TOJIOKEHHIo cT. 151
I'K P®. Pazmep neHexHON KOMIEHCALIMN yCTaHABIMBAETCA B COOTBeTCTBUU co ctarthelt 1101 'K PO.
Onpenensas pazMep KOMIIEHCAlUM MOPAJIBHOTO Bpena, CyJl MCXOIUT U3 CTENEHH BHHBI OTBETUHKA U
Opyrux obcrosrenscTB. Kpome Toro, cyn obOpaiiaer BHUMaHUE HA XapaKTep HPaBCTBEHHbBIX MU (Pu-
3UYECKUX CTPaJaHU, KOTOpbIe OBUIM MPUYMHEHBI UCTIy. TakkKe Cy/J B CBOMX PELICHHUSIX KacaTeJIbHO
oTpeaesieHHus pa3Mepa KOMIIEHCALUH ONUPAeTCsl Ha TpeOOBaHUs Pa3yMHOCTH U CIIPABEJIMBOCTH.

B Tex ciyuasix, Koraa pelieHue cyia He BBIIOJIHSIETCS, Cy1 MMEET IPaBo HAJIOKUTh mTpad Ha
MIPaBOHAPYIINTEINS, KOTOPBIil OyIeT B3bICKUBATHCS B MOJIB3Y TOCYAAPCTBA.

Jiist JOKyMEHTOB, HCXOASIIMX OT OPTaHU3alUH, IPELyCMOTPEH 0COOBIH MOPSIIOK ONPOBEPIKE-
HUs cBeleHUd. [laHHbINH TokyMmeHT Oyner moaiekaTh 3ameHe. Hanpumep, ecinu pabotonarens BHEC B
TPYZOBYIO KHIDKKY paOOTHHKA MOPOYAIIYIO 3alliCh, HE COOTBETCTBYIOMIYIO IEHCTBUTENBHOCTH, TO
JaHHAs TPYAOBas KHIKKA yepe3 pelieHue cya OyeT MoAIeKaTh 3aMeHe.

B otnnune ot 3akoHonaTtenscTBa PP aHrmo-cakcoHckas MmpaBoBas cHCTEMa IpeJlaracT He-
CKOJIbKO MHOH MOAXOJ K PELICHUIO MPOOJIEMBI 3aIIUThI YECTH, JOCTOMHCTBA U JICJIOBOM PEITy TALIH.

AHTTI0-CaKCOHCKasl PaBOBasi CHCTeMa — MPaBOBasi CHCTEMa, BKITIOYAIOIIAs IPABOBBIE CHCTEMBI
BennkoOpuTanny U ObIBIIMX OpUTAHCKUX KOJMOHHM, B T. 4. cTpan ConpysxectBa Hammid 1 CLLHA. s
AHTJIO-CAKCOHCKOH ITPAaBOBOM CHCTEMBI OCHOBHBIM HCTOYHHKOM IIpaBa SABJISIETCS CyACOHBIN MPELEICHT.

KiroueBble MOHATHS YeCTH, JOCTOMHCTBA M JIEJIOBOM pEIyTalluu B aHIVIO-CAKCOHCKOM IIPaBe
TPaKTYIOTCS CIIEAYIOUIIM 00pa3oMm:

e «Uectp (honour) — 3TO colManbHas OIEHKA JIMIA, BKIIOUAIONIas B ce0sl MpU3HAHKUE, YBAXKCHUE,
MOYeT, CIaBy, LEIOMYApHE (17151 *KEHIIMH) CO CTOPOHBI OOIIECTBEHHOTO MHEHHSI.
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e JlocrouncTBo (advantage) — HEYTO IpHUCYyIIee caMOMy YeJIOBEKY, HE3aBHCUMO OT OTHOMICHHS K
HEMY OKpYXaloIllUX, KaK COBOKYIHOCTb Y€pT XapakTepa, KOTOphIE AAIOT YEJIOBEKY IpaBO Ha
YBa)X€HHUE (lyXOBHOE OJIaropoicTBO).

e JlenoBas pemyTtanus (reputation) — 1o06poe UM U BCE Te OOIIECTBEHHBIE IPEUMYIIECTBA U BHITOABI,
KOTOpBIE C HUM CBSI3aHBI, B OCOOCHHOCTH XO35HCTBEHHBIE U IeHEeKHbIe» [9].

B aHrmocakcoHCKoO#l IpaBOBOH CHCTEME CBENEHHUS, MOPOYAIIME YECTh, JOCTOMHCTBO U AENIO-
BYIO PENyTaLHIO, IPUHATO HAa3bIBATH TEPMHUHOM «IU(haMariis.

Iuddamamnms (defamation) — ropuamaeckuii TepMIH, IPUHATHIA B CTpaHAX aHIII0-CAKCOHCKOM
MIPaBOBOM CHUCTEMBI, 0003HAYAIOIINI MPaBOHAPYIIEHHE B BUJE PACIPOCTPAHEHUS NOPOYAIINX CBEJe-
HUIl HE3aBUCHMO OT COOTBETCTBUS MX ACHCTBUTEIBHOCTH.

[To muenunto C.B. [otanenko, muddamanus — 3T0 rpakxIaHCKO-IIPABOBOI MPOCTYTIOK, KOTOPBIH
HAarpagJeH Ha yMaJIeHE YeCTH, JOCTOMHCTBA U IENOBOI peIryTaly MOTEPIIEBIIETO B T1a3aX a/IeKBaTHBIX
JFOZIeH MyTeM paclpoCTpaHEHUs] O HEM MOpOYallUX CBEIEeHUI (HE3aBUCHMO OT MX IOJUIMHHOCTH), KOTO-
pble MOXKHO OIPEICIUTH KaK 370ynoTpedieHne cBo0o10# croBa 1 MaccoBoid napopmarmu [10].

CoBpeMEeHHOE POCCHHCKOE I'pakJaHCKOE 3aKOHOJATEIbCTBO HE IPEAyCMAaTpPUBAaeT TEPMHUHA
muddamars, omaako AuddaManys J0CTaTouHO JacTo yrnorpebmsercs B [loctanoBnenmsix EBporeii-
CKOTO cyJa Io ITpaBaM YeJIOBeKa.

B oTeyecTBeHHON LMBMIMCTUYECKOI HayKe IOJrOe BpeMs Belach AMCKYCCHUS OTHOCHUTEIBHO
TOTO0, YTO MOHUMATH oA Au(damanyeii MPIUMEHUTENBHO K HOPMaM POCCHUHCKOTO 3aKOHOIATENIbCTBA.
B pamkax naHHOH AmcKyccuu c(OpPMHPOBANOCH JBa HaydyHbIX moaxoia. CorilacHO MEepBOMY O[T
muddamarell TOHUMAIOT PacpOCTPaHEHUE MOPOYAIINX CBEJCHHUH, HE COOTBETCTBYIOIINX ACHCTBH-
tesnbHOCTH. CorylacHO BTOpoMy noaxony noi auddamanueii moHUMaeTcss pacnpocTpaHeHUE opoda-
IIMX, B TOM YHUCJI€ 1 COOTBETCTBYIOIIUX AEHCTBUTENBHOCTH, IPABIUBBIX CBEIEHUI.

ScHoCTh B yKa3aHHy0 Auckyccuto BHecno [loctanoBnenue [1nenyma Bepxosroro Cyna Poc-
cutickoit @eneparnun ot 24.02.2005 roma Ne 3 «O cyneOHOI TpakTHKE IO JejlaM O 3aIliTe YeCTH U
JIOCTOMHCTBA TPaXk/iaH, a TaK)Ke JEJIOBOW PEMyTalllH IPaKIaH U IOPUANIECKUX JIUID), B COOTBETCTBUHU
¢ m. 1 KOTOPOro cyjaaM HEoOXOIUMO UMETh B BHUJY, 4TO ynorpedisiemoe Eppomnetickum Cymom 1o
npaBaM 4eloBeKa MOoHATHE AuddamManuy aHATOTHYHO MOHITUIO PACIPOCTPaHEHHS MOpPOYAIIUX CBe-
JIEHUH, HE COOTBETCTBYIOIINX ACHCTBUTEIIBHOCTH, KOTOPOE coaepkuTcs B cT. 152 'K PO,

B cootBercTBUE ¢ aHTHiickuM 3akoHOM o auddamarin (1996) pacmpocTpaneHue mopoda-
mux cBeaeHuil nuddepenuupyercs Ha «libel» (kBanmupuurpoBannyio knesety) «slander» (mpoctyio
kiesery). KpanudunuposanHas KieBera BeIpaKeHa B IUCbMEHHOM opMe, a Takxke B 10001 Ipyroi
dbopme, mpuaArOINICH PACIPOCTPAHSIEMBbIM CBEICHHSAM IOCTOSHHBIA XapakTep. «Slander» (mpoctas
KJIEBETAa) BBIPAYKAETCSl B YCTHOHM (MM MHOM Apyroi) ¢opme, KOTOpas MPHIAET paclpoCTpaHsIeMbIM
CBEJICHHSIM BpeMEHHBII xapakrep [11].

[Ipocras xieBeTa MOXET IPUHUMATH YTOJIOBHO-HAKa3yeMbIi XapaKTep B CIydasx, KOT/ia OHa
COIPOBOXKAAETCS OCKOopOIeHUsAIME. KBanmnpuuyupoBaHHas KJieBeTa, B OTIMYHE OT MPOCTOW KIIEBETHI,
HUMEET CaMOCTOSITENbHBIN COCTaB MPECTYIUICHUS.

PackpbIB moHATHS TOpOYAlIMX CBEJAEHUWA B aHTJIMKWCKOM IIpaBe, PacCMOTPUM, YTO AaHTIIO-
CaKCOHCKOE MPaBo MOHUMAET O] «PacIIpOCTPaHEHUEM) CBEACHUH.

B anrnmiickoM mpase pacpocTpaHEHUE CBEACHUH — 3TO COOOLICHNE AaHHBIX CBEIECHHH XOTS
Obl OHOMY JIMIY (32 UCKJIIOYEHHUE MOTEPIIEBIIEro). AHITIMICKOE MTOHATHE «PACIPOCTPaHEHUE CBEe-
HUID» UMEET CXOXKEE MOHATHE C POCCUHUCKUM.

B Tex ciydasix, korja pacnpoCTpaHEHUE CBENCHHUNA NPOUCXOAUT B OTHOLIECHUN ONPEACIIEHHON
COLMAJIbHOM TPyMIbl, IOPUANYECKOTO JIMLA WM ONpPENeICHHON KaTeropuu JML, CyAbs ONUpaeTcs Ha
MIPaBHUJIO, B COOTBETCTBUH C KOTOPHIM ITOPOYAIIE CBEACHUS PACIPOCTPAHEHBI U B OTHOIICHUH JIUIIA,
KOTOPBIN BBICTYMAeT UCTIIOM IO AAaHHOMY JAeny. Takxke ciemyer OTMETUTh, YTO KaKA0oe CleAylolee
pacnpocTpaHeHHE MOpPOYAIETr0 CBEACHUSI OyAeT paccMaTpuBaThCs Kak HOBBIM (akT auddamanun.
Taxo# akt OyneT cozgaBaTh CaMOCTOSATEIIFHOE OCHOBAHKE Ul HOBOTO MCKa, a TAKXKe IOBJEeYeT HO-
BYIO OTBETCTBEHHOCTb.

CrouT TaxXe OTMETHUTh, YTO aHTJIMHCKOE MPaBO pasindaeT MOAXOAbI K MOPOYALIIM CBEACHHU-
SIM, €CJTH B HUX BBICKa3bIBACTCA MHEHHE ONpeAeneHHoro jauua. Ilpu aTom ecnu 106pocoBecTHBIE CBeE-
JCHUs, UMEIOIIUE OOIIECTBCHHYIO 3HAYMMOCTh, CTaJId M3BECTHBI OTBETUHMKY, TO OHH He OyAyT Bieub
OTBETCTBEHHOCTH 32 quddamaruro. B 1aHHOM ciydae OTBETYHK JOJDKEH B CyJe A0Ka3aTh, YTO OH HE
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YTBEPKZIaJl B CBOMX CBEACHUSX O HAIMYKU MOPOYAIIETO YeCTh, JOCTOMHCTBO U IETIOBYIO PEMyTaIUIO
(hakre, a ML BRIpaXKan cBoe MHeHHe. Ho pasrpaHnyeHne MOHITHI «MHEHHE» U «yTBEepXKIeHHe (ax-
Ta» SBJSIETCS HEMIPOCTOM 3aa4eil Kak [T cCaMOro OTBETYHKA, TaK U JUIs cyaa [12].

Kpome toro, B cootBeTcTBUU €O CT. 17 «TonkoBanus» 3akoHa o auddamaiuu 1996 r. nox
TEPMHUHOM «pacHpoCTpaHeHHe» (BBICKAa3bIBAHUE) TMOHUMAIOTCS CJIOBA, M300pakKeHWs, BHU3YalbHbBIC
M300pakeHus, )KECTHI MIIM UHBIE CTIOCOOBI BEIPAYKEHUS CMBICTA.

[Hanee pazdepeM mpaBoOBO# peXUM HCTIIOB IO J€JIaM O 3aIllUTe YeCTH, JOCTOMHCTBA W JeJO-
BOH peIlyTaluy B aHIJI0-CAKCOHCKOW ITPAaBOBOM CUCTEME.

Kak yxe ObUIO CKa3aHO, B aHTIIMHCKOM 3aKOHOIATEIhCTBE OTTPAHUYMBAIOTCS MOHATUS TUQ-
(hamari ¥ MPOCTOTO OCKOPOIIEHNS, YMAJISIONIETO YeCTh M JOCTOMHCTBO TPaXkKIaHUHA, HO HE MPUIH-
HSIOILIET0 BpeJ €ro 3/10pOBbI0. MIHOTa BEICKa3bIBaHUE, KaXKyllleecsl HeBUHHBIM, IPU3HAETCA TOp O-
YalllUM, €CIIU COJAEPKaHUE TAKOTO BBICKAa3bIBAaHUS COACPIKUT TaK HAa3bIBA€MBIM MOpovalinii HaMeK.
B nmanHO# cuTyanum ucrtern cam 00s3aH T0OKa3aTh MOPOYAIIANA XapaKTep B BHICKa3aHHBIX OTBETYH-
KOM CBEJICHUSX.

OtmetuM, yTo B Poccun Ha mcTiia Bo3naraeTcst 005S3aHHOCTD J10Ka3aTh TOJIBKO TO, YTO OTBET-
YUK NEHCTBUTEIHHO PacIpOCTpaHsII mopoyamue cBeaeHus. OTBETUHK ke 00s3aH T0Ka3aTh, COOTBET-
CTBYIOT JIU ACWCTBUTEIILHOCTH PAcIpOCTPaHEHHBIE UM CBEJEHHs. B aHI10-CakCOHCKOM IpaBe, HaIpo-
THUB, Ha UCTIE JISKUT 00SA3aHHOCTh HE TOJBKO JI0Ka3aTh caM (pakT paclpOCTPAHECHHUS CBEIECHHI OTBET-
YUKOM, HO €Ille¢ © BUHOBHOCTh OTBETYHKA (T. €. TO, YTO CBEICHUS ObLTN NEHCTBUTEIHHO pactpocTpa-
HEHbl OTBETYMKOM; JaHHbIC CBEAEHUS SIBJIIOTCS MOPOYAIIUMH; PaCIPOCTPAHEHHBIE CBEIACHUS HE CO-
OTBETCTBYIOT jeiicTBUTENBbHOCTH) [13].

Psn oTeuecTBeHHBIX yUeHBIX (B yacTHOCTH, A.M. DOpaenesckuii, H.C. Manenn) cuuTaroT, 4TO
MMEHHO OTBETYMK JOJDKEH JOKAa3blBaTh OTCYTCTBUE BUHBI B €0 JCHCTBUSAX. DTO TaKXKE 3HAUUTEIBHO
MIOBIIMSIET HA pa3Mep KomIeHcauu MopaibsHoro Bpeaa (cr. 1101 I'K P®). Takxe cnemxyeT OTMETHTD,
YTO MPHU OTCYTCTBUU BUHBI JIUIIO, KOTOPOE PACIIPOCTPAHUIIO HE COOTBETCTBYIOIINE ACUCTBUTEILHOCTH
Mopoyvalire CBEICHUS, He OCBOOOXKIAETCS OT OTBETCTBEHHOCTH, B T. Y. OT O0sI3aHHOCTH OIIPOBEpIKe-
Hus cBeaenuii (ct. 1100 TK P®D) [14].

B Poccuiickoii @enepanuu iena JaHHON KaTEropyuu IO MEePBOM MHCTAHIIMM paccMaTpUBaeTCs
cyabeit eqnHonmmyHo (ct. 14 T'TIK P®) [15]. OTeyecTBeHHOE CyJONPOU3BOCTBO MO JaHHOMY BOIIPOCY
OTIIMYAETCS OT CyJIOTPOM3BOJICTBA B CTpaHAX aHTJIO-CAKCOHCKOI IMPaBOBOM CHUCTEMBI (B YaCTHOCTH, B
CHIA). B Poccun nmanHbIe meia MOTYT OBITh pa3pelIeHbl IO CYIIECTBY TOJNBKO B XOA€ UX CYICOHBIX
ciynranui. B cTpaHax aHTI0-CaKCOHCKOM MPaBOBOM CHCTEMBI PEIICHHE O TOM, YTO HUCK JIOJDKEH OBITh
OTKJIOHEH, MOXET OBITh TPUHATO CYIBEH U JI0 TOTO MOMEHTA, KaK HAa4alloCch CIyIIaHUE Jieia B CY/Je.
Hampumep, Ha cTagnm 1ocyeOHOTO TPEAOCTaBIEHHUS JOKA3aTeIbCTB MM HA OCHOBAaHHUH «XOIAaTalCT-
Ba OTBETYMKA 00 OTKJIOHEHUH Kano0bl». UTo kacaeTcs peeHust B MONb3y UCTIA, TO OHO MPUHUMAET-
Csl TOJIbKO Ha OCHOBaHWHM cyzeOHoro ciymanus. [Ipu 3ToM Takoe pelieHre MOXKeT OBbITh MIPUHATO KaK
CaMHUM CyJIbeil, Tak W CyAOM MpHCHKHBIX. OOBSICHUTH 3TO MOXHO TEM, YTO B CTpaHaX aHIIIO-
CaKCOHCKOHW MPaBOBOW CHCTEMBI, Kak OBUIO CKa3aHO paHee, Ha MCTIIC JIGKHUT 00sI3aHHOCTH J10Ka3bIBa-
HUS HE TOJILKO CaMOro (akTa pacrpoCTpaHEHHsI O HEM MOpOoYaIlluX CBEICHUN (Kak B POCCUICKOM Cy-
JIOTIPOU3BOJICTBE), HO W HECOOTBETCTBHSI 3THUX CBEJIEHUI NEHCTBUTENHHOCTH, a TaKK€ BUHOBHOCTH
OTBeT4YHNKa. Bce 3T0 B 3HAUNTENBHOM CTETIEHN 3aTPyAHSAET peasu3aluio CyAeOHBIX MpaB JINIl, B OTHO-
IIEHHH KOTOPBIX OBUIM paclpoCTpaHEHBl Mopodvaliye cBeaeHHs. MOXHO yTBEp»KAaTh, YTO aHIJIO-
cakcoHckoe auddamannoHHOE MpaBo, KaK MPaBUIO, OPHEHTUPOBAHO HA 3alIUTy CBOOOJBI CIIOBA, HA
BBEIPOKCHUE CBOETO MHCHHS M KOMMEHTApPHEB B OTHOIICHUH TEX WU MHBIX (DM3UUICCKUX U IOPUANYIC-
ckux i [16].

B poccuiickoM 3akoHogaTenbcTBe, a UMEHHO B ctatbe 152 I'K P®, mo cpaBHeHUIO ¢ aHINo-
CaKCOHCKHM TIPaBOM, HCTIAM TPEI0CTaBIsAeTcs O0bInasi BOSMOXKHOCTh Ha 3aIlllUTY YECTH W JIOCTOWH-
ctBa. TaknuM 00pa3oM poccHiiCKOe 3aKOHOAATEIHCTBO CTABHT B MEHEE BHITOIHOE ITOJIOKEHHE OTBET-
YKKa, BO3Jaras Ha HEro 00sI3aHHOCTh JIOKa3bIBaTh COOTBETCTBHE JCHCTBUTEIBHOCTH PACIPOCTPaHEH-
HBIX UM CBeieHuH. [10 MHEHUIO OOJBIIMHCTBA OTEYECTBEHHBIX YUEHBIX, TaHHOE MOJIOKEHUE SBISAETCS
MPaBUIBHBIM, T.K. 3TO MO3BOJISET PEaTn30BaTh KOHCTHUTYIIMOHHYIO HOPMY 00 OXpaHe ToCyJapCTBOM
noctonHcTBa TMYHOCTH (cTaThs 21 Koncturymuu Poccuiickoit deneparum).

[To MHEHUIO POCCUICKHX KYPHATUCTOB U Npyrux paborHukoB CMU, ciemyer BHECTH U3Me-
HeHus B ctarbio 152 'K P®. IIpencraBurenru CMU yTBepKmaroT, 9TO JOKa3bIBATh HECOOTBETCTBHE
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JIEWCTBUTEIBHOCTH TOPOYAINX CBEACHHUH, PacpOCTPaHEHHBIX CPEACTBAMH MaccOBOM MH(OpMaIHH,
JOJDKHBI CaMH UCTHBI. BOJBIIMHCTBO OTEYECTBEHHBIX YYEHBIX C 3TH He coriacHbl. 1lo mx MHeHMHIO,
nyOsukyst nadopmarmo, CMU anpuopn yTBEp)KAAIOT, YTO OHA COOTBETCTBYET NEHCTBUTEIBHOCTH,
no3romy umeHHo CMU 00s3aHbl 70Ka3aTh, YTO JaHHAsS MHOOpPMAIUsS SBJSETCS ITOCTOBEpHOH. Eciu
e MCTIA, KpOMe JOKa3bIBaHUs (aKTa pacnpoCTpaHEHHUs MOPOYAIIMX €0 CBEACHUH, 0053aTh JOKA3bI-
BaTh (haKT HECOOTBETCTBUS AAHHBIX CBEICHMH, TO 3TO B IIOJHOM Mepe NpPHUBENET K OCBOOOXKICHHIO
OTBETYHMKA OT OOA3aHHOCTH JIOKa3blBaHWA. B TakoMm cirydae mpeHus CTOPOH OyIyT HEYMECTHBI JHOO
BOBCE OyIyT OTCYTCTBOBATb.

[lepeiinemM kK MpaBOBOMY PEKUMY OTBETUMKOB O 3allUTE YECTH, JOCTOMHCTBA U AEIOBOU pery-
Tal} B aHTJIO-CAKCOHCKOM IIpaBe.

OTBeTUYNKAMHU B CTpaHaxX aHIJIO-CaKCOHCKOM MPaBOBOM CHCTEMBI 110 JieflaM JaHHON KaTeropuu
SIBJIAIOTCA JIMLA, KOTOPbIE paclpOCTPaHUIIN TOPOYALINE CBEICHHUS.

B cooTBeTcTBUM C aHITIMICKMM 3aKOHOAATEJBCTBOM OTBETYUK HE 005A3aH JOKa3bIBaTh B CY-
JeOHOM 3acelaHUM COOTBETCTBHUE JACHCTBUTENFHOCTH PACIIPOCTPAHEHHBIX UM CBEJCHH, B OTIIUYHE OT
POCCHITCKOTO 3aKOHOIATEIhCTBA, II€ JOKa3hIBATh COOTBETCTBHE JOJDKEH caMm oTBeTdwk [17]. B amr-
JHUICKOM IIpaBe caM HCTel JOJDKEH J0Ka3aTh COOTBETCTBUE NEHCTBUTEIBHOCTH PACIPOCTPAHEHHBIX
OTBETYMKOM IOPOYAILUX Y€CTh, JOCTOUHCTBO U JIEJIOBYIO pemnyTanuio ceeaenuii. B Poccun ucrern oc-
BOOOK/IaeTcs OT ITOM 00S3aHHOCTH.

Tenepb paccMOTPUM OCHOBHBIE CIIOCOOBI 3aIIUTHI YECTH, JOCTOMHCTBA U AEJIOBOH pemyTaluu
B CTpaHax aHIJ10-CaKCOHCKOM MPaBOBOM CUCTEMBI.

OJHUM 13 OCHOBHBIX CIIOCOOOB 3aIIUTHI YECTH, JOCTOMHCTBA M JENOBOI peryTaluu B CTpa-
HaX aHIJI0-CaKCOHCKOMN MPaBOBOH CEMBH SBIISETCS KOMIIEHCAIHSI MOPaIbHOTO Bpea.

CornacHO aHINIMHCKOMY 3aKOHOJATENbCTBY IPU OTCYTCTBUH CTpajaHHs MUCTLIIOM HIIH IMPH OT-
CYTCTBMH MaTepUAIBHOTO yIiepOa HEBO3MOXHO B3BICKATh KOMITEHCAIIMIO MOPAIBHOTO Bpena. Yo Ka-
caeTcsl TyIEeBHBIX CTPaJaHUH B COBOKYITHOCTU C (PU3NYECKUMHU, TO OHH MOMAJIEKAT BO3MELICHUIO.

B aHrno-cakcoHCkoil NpaBOBOH CHCTEME PACIPOCTPAHEHUE MOPOYAIIUX CBEICHUH MOXKET
CUHTATHCS NIPECTYIHBIM JIETHUEM U PacCMaTPHUBATHCA B MOPSAKE, IPEAYCMOTPEHHBIM YTOJIOBHBIM CY-
JIOTIPOM3BOJICTBOM. B poccuiickoM yrosioBHOM 3aKOHOJATEIBCTBE OJHA M3 HOPM O PACIPOCTPaHEHHUH
CBEJICHHH, MOpOYAIIUX YECTh, JOCTOMHCTBO M AEJOBYIO PEMyTaluio, ObUIa JAEKPUMUHAIU3UPOBAHA.
Cratpst 130 (OckopOinienue) Obliia UCKITIOYEHA U3 YTOJIOBHOTO Koziekca P®. JleficTByromas peaakius
YK P® yperynupoBaia pacnpocTpaHeHHE TIOpOYaAIInX CBeaeHui Toiapko B ctarbe 128.1 (Kierera),
XOTS paHee JaHHbIe OTHOIIECHHUS ObLTH 3aKpEIICHBI B IBYX CTaTbsX.

B cTpanax aHIIO-CakCOHCKOHM MPAaBOBOH CHUCTEMBI B CIIydae COBEPIICHMS MPECTYMIIEHUS IO
JiesiaM TaHHOW KaTeropuH KOMITEHCAIMS MOPAIbHOTO Bpe/ia BBITUTAYMBACTCS 110 CIIEIIHABHON Tapud-
HOH cxeme. Ha aTot ciyuaii B BennkoOpuranuu naxe Obuta cozgana Komuccns, pemaromiast BOIPOCHI,
CBSI3aHHBIC C KOMIICHCAIMEH MOPAJIBHOTO Bpe/ia, IPHYMHEHHOTO PECTYHBIM JiesiHueM [18].

Tapudnas cxema NpuMeHsSETCS Ha OCHOBE NPUHLMIA PACCMOTPEHHUS 3aABICHUS C yUETOM
(akTrueckux o0cTosATeNnsCTB Aeia. OMHUM M3 OCHOBHBIX OOCTOSTENILCTB SIBISETCS CYOBEKTHBHAS
CTOpOHA MPECTYIJIEHUS, T. €. YMBICEI WJIM HEOCTOPOXKHOCTh. B OTIINYME OT aHII0-CaKCOHCKOTO NpaBa,
B POMAaHO-T€PMAHCKOM IIpaBe ONpPENEICHUE pa3Mepa KOMIIEHCAMU MOPaJIbHOTO Bpeia ONpeaemseTcs
HE 10 Tapu(HOH cxeMe, a Ha OCHOBE paHee BBIHECEHHBIX PEIICHWH 10 aHaJIOTHYHBIM JenaMm (cyaeo-
HBIH PEEeICHT).

Komnencauunst MopansHOro Bpeaa mno aenaM o auddamanuy ObIBacT IBYyX BUIOB: HOMHHAIb-
Has (CMMBOJIMYECKas), «IIpe3pUTeNbHash (KOMIEHCAlMs B BHJIE MMOPUIIAHUS UCTHa) u mTpadras. Ho-
MUHAJIbHAs HACTYTAET, KOT/Ia CyJl pelInyl, YTO MCTEell IpeTepIeN CuilbHble cTpaganus. «lIpe3purens-
Has» HACTyIaeT npu GOpMalIbHOM pa3pellleHuH Aeja B NoJb3y UcTua. B qpyrux ciryuyasx Ha3HadaeTcs
mrpadHas KOMIEHCALHS.

Taxke CTOMT pacCMOTPETh OCOOEHHOCTH KOMIIEHCAITMN MOpasibHOro Bpenaa B CoeaMHEHHBIX
Iltatax Amepuxu. Hecmotpst Ha To uto CIIIA BXOAST B aHIIO-CaKCOHCKYIO NPaBOBYIO CHUCTEMY, Y
HUX €CTh HEKOTOPBIE pas3ianuus B IaHHOM Bompoce ¢ BenmukoOpuranueii. B CIIIA BezensieTcs ompe-
JICJICHHAas! TPYTNa JEIUKTOB MO AelaM JaHHOW kKaTeropuu. K HUM OTHOCATCS: BMEIIATENbCTBA B 4aCT-
HYIO JKU3Hb (Je71a) UCTIIA; OIyOJIMKOBAaHHE CBEICHHA, KOTOPHIE MOTYT OBITh M3BECTHBI TOJIBKO JIUILY H
y3KOMY KPYTY JIUI]; HCIIOJIb30BaHHE B KOMMEPUECKUX LENAX BHEUTHOCTH U UMEHH JIMIA; pacIpocTpa-
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HEHHE CBEJICHUH, MOpoYanux Juila. JlaHHbIe JSTUKTHI KOMIICHCUPYIOTCS B YHCTOM BHUJIE, T. €. 0€3 co-
NPSOKCHUS X ¢ MATEPUATBHBIM YIIIEpOOM WK (pU3HUeCKUMHU cTpagaHusMu [19].

Taxoke B mpaBe CIIA mpeamnonaraercs KOMIIEHCAITNS MOPaILHOTO Bpeaa 3a MPHINHEHHE SMO-
IIUOHAJBHOTO OecroKoiicTBa. B ToM citywae, eciy SMOLMOHAIbHOE OECTIOKOHCTBO KaK-TO OTPa3HIOCh
Ha (PU3MYECKOM COCTOSHHH JIMIA, TO JAaHHBIN Bpea OyJeT COIPOBOXKIATHCS KoMIleHcanuel. Ecnu xe
WCTEIl PU IMOITMOHAIHHOM OECIIOKOMCTBE UCITBITAT TOJIBKO HPAaBCTBEHHBIE CTPAJAAaHNs, TO KOMITEHCA-
IMst B3BICKMBATHCS He Oy et [20].

IIpu coBepiieHUH MPECTYIIICHUS, TOPOYAIIETO Y€CTh M JOCTOMHCTBO JIUIA, HEMAIOBAXHYIO
pOJb UTpaeT cyObEeKTUBHAS CTOPOHA. Eciin mpecTyIieHre COBEPIIEHO YMBIIUICHHO (3aKITF0UYEHUE TI0]]
CTpaxXy Ha HE3aKOHHBIX OCHOBAaHHUAX, 0OMaH, yIrpo3a, CeKCyallbHOE JIOMOTaTeNLCTBO), TO IPECTYIMHUK
HECET OTBETCTBEHHOCTh HE TOJILKO Ha OOIIMX OCHOBAaHUSX, HO TAK)KE C HErO B3UMAETCs KOMIICHCAIIUS
MOpPAJIBHOTO Bpefla B MOJNb3Yy MOTEpIeBIIero. B Tex ciydasx, Korja MpecTyIuieHue ObIJIO COBEPIICHO
M0 HEOCTOPOKHOCTH, TO MPECTYMHHUK OYJEeT HECTH OTBETCTBEHHOCTHh TOJIBKO Ha OOIIMX OCHOBaHUSX
(KOMIIEHCAIVSI MOPATBLHOTO BPE/a B TAKHX CIIydyasx He mpexaycmarpuBaercs) [21].

Takue mpecTymieHus, Kak MPUHYKJICHUE U 3aIyTHBAHUE, UMEIOT CAMOCTOSITENIbHEIN COCTaB.
3a HUX TaKKe MpeIyCMaTPHUBAETCS KOMIIEHCAITUS MOPAIbHOTO Bpena. CTOUT OTMETHTh, YTO JAaHHEIE
MIPECTYIJICHHUS He TPeOYIOT JOKa3aTeIbCTBA X YMBIIUIEHHOCTH.

3a HEe3aKOHHO€ YBOJbHEHHE pPAOOTHHMKAa KOMIIEHCALMS MOpPaJbHOTO BpeAa B3BICKUBAETCS
TOJILKO B CITydasX, €CIM MPOTHBOIPABHOCTh YBOJBHEHUS (B T. Y. CIIOCOO YBOJIBHEHUS) OTpaHUYHIIA
BO3MOYKHOCTH paOOTHHKA Ha JajbHelIIee Tpya0ycTpoiicTso [22].

AHTTI0-CaKCOHCKasl MPaBOBasi cCCTeMa UMEET pa3Iuyusl C OTeUeCTBEHHOM MPaBOBOM crcTeMOM
OTHOCUTEIBHO CpOKOB McKOBOM maBHOCTH. CoriacHo ctatbe 208 ['K P® nckoBas maBHOCTh HeE pac-
MIPOCTpaHAETCs] Ha TPEOOBAHUS O 3aIUTE JMYHBIX HEMMYIIECTBEHHBIX IPaB M IPYTHX HeMaTepHalb-
HbeIX Onar. B Benukobpurtanuu u CIIIA TedeHne cpoka MCKOBOM JaBHOCTH IO JeTaM JaHHOW KaTero-
pYHM yCTaHABIIMBAETCS ¢ MOMEHTa coBepiieHus npaBoHapyiieHus. B CIIIA B 3Tom oTHOIIEHUHU Jaxke
OBLIO CIeTTaHO UCKITFOYEHUE B MHTEPECaX MOTEPIIEBIIET0. B HEKOTOPHIX Ciydasx TeueHHe CPOKa UCKO-
BOH JaBHOCTH HAYMHACTCSI C TOTO MOMEHTA, KOT/Ia MPaBOHAPYIITUTEINb IPH TOJDKHON OCMOTPHUTEIIBHO-
CTH y3HAJ WM JOJDKEH ObLT Y3HATH O MPUYMHEHUH €My MOpabHOTro Bpema [23].

CTOouT OTMETHUTH, UTO 3alUTa YECTH JNOCTOMHCTBA U AenoBoi pemytanuu B CLLIA perymupy-
eTcs B OOJNIBITMHCTBE CIIy4YacB HOPMAMH YTOJIOBHOTO TpaBa, a B BenmukoOpuTaHnn — HOpMaM# yTOJIOB-
HOTO ¥ TPaKJIaHCKOTO TIpaBa.

B 3axmouenue noasezeM UToru. B cOBpeMEHHBIX YCIOBUSIX TPaKJaHCKO-TIPABOBOM UHCTUTYT
3aIIUTHl YECTH, JOCTOMHCTBA U JIEJIOBOW pPEMyTalliu SBISETCS BAKHBIM KOMIIOHEHTOM POCCHHCKOTO
npaBa. CpaBHUTENBHO-TIPABOBOE WCCIIEJOBAHNE WHCTUTYTA 3alIUTHl YECTH, JOCTOMHCTBA U JIEIOBOM
peryTanuy Mo3BOJISIET CAENaTh BBIBOJ O TOM, YTO JAaHHBIA MHCTHTYT B Poccuu pas3BUT JOCTATOYHO
CWJIBHO, U 3aKOHOJIATEIILHOE YPErYJIMPOBAHKE 3alUThl HEMATEPHAIBLHBIX OJNar B Haiell cTpaHe HHUC-
KOJIBKO HE YCTYIIaeT 3apyOeHBIM CTpaHaM.

B Poccun Gonee KOHKPETHO pElIEH BONPOC O KOMIIEHCALMM MOpalbHOTO Bpeaa. B Hameit
CTpaHe OmpeJeeHUe pa3Mepa KOMICHCAIIM MOPAJIIBHOTO BPEAa 3aBUCUT OT CTEIICHH BUHBI OTBETYU-
Ka; HPaBCTBEHHBIX M (PM3WUYECKHUX CTpaJaHUi, MPUUYWHEHHBIX HCTILY; y4eTa WHIUBUAYaIbHBIX OCO-
OCHHOCTEH JTUIa U IPYTHX 0O0CTOSATENHCTB. B aHTII0-CaKCOHCKO# MpaBOBOM cHCTEME pa3Mep KOMITCH-
Caliy MOPAIBHOTO Bpeaa ONpeAessieTcs Mo TapupHON cxeMe, YTO BPsII JIU [IPUEMIIEMO JIJIsl OTpe/ie-
JIEHUsT pa3MepoOB KOMIIEHCAIIMH MOPAIILHOTO Bpefa, MOCKOIBKY MPH ATOM HE YUYHUTHIBAIOTCS MHIIUBU-
JlyaJIbHBIE 0COOCHHOCTH JIMIIA U APYTHE 00CTOSTEIHCTBA.

B oredyecTBeHHOM mpaBe, B OTIMYME OT AHIJIO-CAKCOHCKOIO, MCKOBAas JaBHOCTh HE paclpo-
CTpaHsieTcsl Ha TpeOOBaHMsI O 3allUTE JMYHBIX HEMMYIICCTBEHHBIX MPaB U JAPYTUX HEMaTepHAaTbHBIX
omnar. [ToaTomMy 3ammra 4ecTr, JOCTOMHCTBA U JIEIIOBOW PEyTallii BO3MOXKHA U TTOCIIE CMEPTH Tpa-
JlaH (HampuMep, B CIydasx peaOINTAIliN), U TIOCTE MPEKPAIICHHS ACATETPHOCTH IOPUINIECKHUX JIUIT
(saByIsIETCS BaXKHBIM B TIEPBYIO OUYepEe/b JIJIs MPABOIPEESMHUKOB). TakuMm 00pa3oM, poCcCUHCKOE Tpaxk-
JTAHCKOE 3aKOHOJATEIhCTBO MPEAOCTABISACT TPAXKIAAHAM M IOPUANYECKUM JIMIIAM TapaHTHIO 3aIIUTHI
4eCTH, JOCTOMHCTBA U JICIIOBOM pEIyTalliy, He OTPAaHUYCHHYI0 BPEMEHHBIMU pamkamu [24]. TTo mHe-
Huto E.A. CyxaHoBa, OTCYyTCTBHE CPOKa MCKOBOM JTaBHOCTH IO JAaHHOMN KAaTErOpHH /e ABISETCS «Tra-
paHTHEW 3alIUThl YeCTH W JOCTOMHCTBA HE3aBUCUMO OT BpEMEHH oOpalieHus B cy». CuuraeM, 4ro
OTpaHWYeHHE BPEMEHHBIMH PaMKaM{ TapaHTHH 3aIIUTHl YECTH, JOCTOMHCTBA W JEIIOBOW PEIyTaIllH
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HEOOOCHOBAHHO, T. K. HCKJIFOUAETCSI BO3MOKHOCTb 3aIl[UThI Y€CTH, IOCTOMHCTBA U JICTIOBOM pemyTaIllu
MoCIIe CMEPTH TpaXkIaHUHA U TIOCTIe TIPEKPAIEHHS eI TENFHOCTH IOPUINIECKUX JTUIL.

Kpowme Toro, B Hame#l ctpane Oonee TmaTensHO MpopaboTaH BOMPOC O JOKA3BIBAHUHU B CYIE
BUHOBHOCTH WJIM HCBUHOBHOCTH OTBETYHKA. B aHTII0-CAaKCOHCKOM IIpaBe OTBETYUK OCBOOOXKIIACTCS OT
00513aHHOCTH JTOKa3bIBAHUS COOTBETCTBUS ICHCTBUTEIBHOCTH PACIpPOCTPAHCHHBIX WM CBeleHHiA. B
Poccun xe, HampoTHB, caM OTBETYHK JOJKEH JOKa3bIBaTh CBOI0 HEBUHOBHOCTh. DTO B 3HAUUTEILHOU
CTEIEHN yIIydIlaeT MOI0KEHHE UCTIIA, YTO, BO3ZMOYXKHO, SIBISETCS TIOTHUHBIM [25].

Takum 00pazoM, Mbl yOEIHIUCH, 4TO B Poccuu BOIpOC O 3aluTe YecTH, JOCTOMHCTBA U JIJI0-
BO peITyTanuu 3aKOHOJIATENIEHO YPEeryIupoBaH 0ojee 3pPeKTUBHO, YeM B aHTIIO-CAKCOHCKOM IIpaBe.
Ho, Bo3moxHO, B 1aHHOH cdepe y Poccun nMeroTest TpoOieMbl B MPaBONPUMEHEHHH, M Ha TIPAKTHKE
HEJ0CTaTOYHO 3(h(HEKTUBHO pealin3yeTcs MPABO KAXKIOTO Ha 3alUTy YECTH, IOCTOMHCTBA U JICIOBOM
penytauuu. Ho 3TOT Bonpoc He SBISETCS NPEAMETOM JAaHHOTO UCCIEIOBAHMUS.
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